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ABSTRACT

While arbitration and mediation have gained almost universal acceptance for settling commercial

contract disputes, resolution of contract disputes in the Federal Government has continued to be slow,

time consuming, and expensive. The participants in these processes have turned toward a new

approach that offers an expedient, inexpensive, and less adversarial method for settling these disputes

known as Alternative Dispute Resolution (ADR).

This thesis provides informazion on various methods ot ADR, detailing advantages, disadvantages,

and characteristics for case suitability. The research found, through the interviews conducted and the

literature reviewed, that there are general misconceptions and impediments to the implementation of

ADR. There was a general lack of knowledge of the different methods of ADR available. Many of

the personnel interviewed did not know of their full authority to use ADR as provided by the

Administrative Dispute Resolution Act. One major obstacle that was found in evaluating ADR is that

there is an absence of reliable data to support the claims of ADR. Personnel interviewed in the

Federal Government indicated that there is a lack of incentives for the Government to use ADR. One

reason for this was due to the use of the "continued performance" clause. What the interviews and

literature do point to is that ADR methods may not save the participants as much money as was

originally believed, but that the cases are general'y processed more quickly and that the parties are

more satisfied with the process and outcomes. However, a final determination as to whether ADR

is a viable method for settling contract disputes in the Federal Government cannotre
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I. INTRODUCTION

A. BACKGROUND

Rule I of the Federal Rules of Civil Procedure concludes

with, "(These rules of civil procedure] shall be construed to

secure the just, speedy, and inexpensive determination of

every action." Yet, no one today would seriously believe that

America's civil justice system is speedy or inexpensive.

Delay and high costs, often attributed to congested dockets

and excessive discovery, are considered to be major problems

in America's courts.[Ref. 1] Participants in these

processes, frustrated by the slow pace and high transaction

costs that accompany the current system of regulation and

litigation, have sometimes turned toward a new approach to

address the problem: Alternative Dispute Resolution

(ADR).[Ref. 2]

During the past 65 years, while arbitration and mediation

have gained almost universal acceptance for settling

commercial contract disputes, Federal Government contract

disputes have continued to bear the burden of slow dispute

resolution.[Ref. 3] The need for inexpensive,

expedient, and effective techniques to resolve disputes in

Federal Government contracts is a pressing concern that must

be addressed.(Ref. 4]
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Contracts, even those written with meticulous detail, may

produce disputes between the contracting parties. Despite the

best wishes and efforts of the parties, disputes can and do

occur for many reasons, some of which are outside their

control. Because disputes are going to occur, the question

then arises as to what is the "best" method for resolving the

dispute in an amicable and expeditious manner?[Ref. 5]

Within the United States Government, contract disputes are

currently handled through the methods and procedures

established by the Contract Disputes Act of

1978.(Ref. 6] But are these the "best" procedures

available for the settlement of these disputes? This thesis

explores another potential route available for resolving

contract disputes known as alternative dispute resolution.

B. OBJECTIVES

This thesis has the following objectives:

1. To provide information on the various types and methods
of alternative dispute resolution, detailing the
advantages, disadvantages, and characteristics for case
suitability.

2. To provide a historical synopsis of the legislation and
statutes leading up to and authorizing alternative
dispute resolution methods.

3. To assess current published reports and research of
empirical data as to the effectiveness of alternative
dispute resolution methods.
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C. RESEARCH QUESTIONS

1. PRIMARY RESEARCH QUESTION

Are alternative dispute resolution methods a viable
technique for settling Federal Government contract
disputes?

2. SUBSIDIARY RESEARCH QUESTIONS

a. What methods of alternative dispute resolution are
currently authorized for settling Federal Government
contract disputes?

b. What are the objectives of alternative dispute
resolution and to what extent are these objectives
being met?

c. What are the impediments or barriers to successfully
implementing alternative dispute resolution?

d. What are the advantages and disadvantages from
utilizing alternative dispute resolution in the
settlement of Federal Government contract disputes?

D. SCOPE

The scope of the thesis is to provide information,

analysis, and references for Federal Government agencies that

will help assess the viaLility and practicality of using

alternative dispute resolution as an efficient and effective

means of settling Federal Government contract disputes. It is

not the intent of the researcher to generate new empirical

data or to develop a specific model to test the data. The

researcher will assimilate and correlate the multitude of

articles and data available and highlight the important

factors found.
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E. LIMITATIONS

This study is limited by the main factor that there is

little or no empirical data currently available as to the cost

and economic benefits possibly derived from the use of

alternative dispute resolution. There are ongoing research

projects into this area, but no verifiable conclusive data has

been generated to date. What little data are available has

been generated from the study of one or two of the well-known

alternative dispute resolution methods, mainly arbitration and

mediation. Therefore, the recommendations and conclusions

drawn from this thesis are based more on the theoretical basis

than from a verifiable empirical data basis.

F. ASSUMPTIONS

This thesis was written with the assumptions that:

1. The reader has a need for information on alternative
dispute resolution methods, its advantages,
disadvantages, and characteristics for case suitability.

2. That the reader is in a position to use alternative

dispute resolution as a settlement means.

3. That the reader has further legal assistance available.

G. METHODOLOGY

The methodology for this thesis entailed a comprehensive

literature review and phone interviews with organizations that

are currently using alternative dispute resolution or that are

leading advocates.
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A comprehensive literature search and review was conducted

in which over 150 articles, books, reports, theses, and

hearings were reviewed by the researcher. The majority of the

literature was provided by academia, professional

organizations (American Bar Association, American Arbitration

Association, National Contract Management Association),

Government agencies (Department of Justice, Administrative

Conference of the United States), and from practitioners of

the different methods. The literature was gathered from

journals and periodicals including economics, legal, judicial,

law review, business, management, conflict resolution, and

policy manuals. Although the search was by no means exhaustive

of the articles that have been published on alternative

dispute resolution, the data reviewed provided an adequate

sampling and cross-section of what was available. The

bibliography contains a listing of the materials reviewed by

the researcher. Appendix A provides a listing of other

literary materials that were not reviewed.

Telephone interviews were conducted with 35 personnel from

various organizations, private and public. Personnel from the

Federal Government were selected from a listing of Dispute

Resolution Specialists that was provided by the Administrative

Conference of the United States. Other personnel or

organizations were selected from the literature reviewed. All

personnel interviewed were very helpful and were a rich source

of information for ongoing research projects, suggesting other
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points of contact, providing source material and pamphlets,

and clarifying ideas and perceptions. The following is a

listing of some of the organizations that were interviewed:

1. American Arbitration Association

2. National Mediation Board

. Defense Systems Management Command

4. University of San Francisco, Law School

5. Department of Justice, Civil Division

6. Administrative Conference of the United States

7. U.S. Army Corps of Engineers, Litigation Division

8. State Justice Institute

9. General Accounting Office

10. Administrative Office of the United States Courts

11. Federal Judicial Center

12. Institute for Social Analysis

13. RAND Corporation, Institute for Civil Justice

14. United States Air Force, Litigation Division

15. United States Navy, Litigation Division

The following is a list of general questions that were

asked during the interview.

1. Does your organization use alternative dispute
resolution methods for settling Federal Government
contract disputes?

2. If yes, what methods have been used? To what extent

have they been successful or unsuccessful?

3. What goals is your ADR program pursuing?

4. Do you keep or have any data or statistics on the use of
ADR within your organization?

6



5. What obstacles or impediments do you see affecting the
implementation and use of ADR programs?

6. What areas or concerns need to be addressed or
emphasized in order to get ADR programs established?

H. ORGANIZATION OF THESIS

This thesis is organized around five chapters. Chapter I

provides a brief introduction and outlines the objectives and

research questions of the thesis. It establishes the

framework and ground rules for the thesis in the scope,

limitations, assumptions and methodology.

Chapter II introduces the reader to the concept of

alternative dispute resolution (ADR), provides a definition of

ADR, and states the objectives, advantages, and disadvantages

generally associated with ADR. Chapter II closes with a look

at contract disputes legislation to include the Contract

Disputes Act of 1978 and the Administrative Dispute Resolution

Act.

Chapter III discusses the three "primary" dispute

resolu ion methods, (arbitration, mediation, and negotiation),

and four "hybrid" methods (private judging, neutral expert

fact-finding, mini-trial, and summary jury trial). The

advantages, disadvantages, and case suitability are discussed

for each method.

Chapter IV involves an analysis of the research that has

been done on the ADR methods. In the analysis, impediments to

implementing ADR programs are identified and discussed, along

7



with certain "misconceptions" surrounding ADR. The chapter

then is broken into sections assessing the current research

and outcomes published for the ADR methods.

Chapter V is a summary of the thesis and answers the

primary and subsidiary research questions that were asked in

Chapter I. Specific recommendations are offered by the

researcher for improvements in the overall ADR program. Two

areas for further research are then identified and discussed.

The thesis and the chapter are wrapped up in a final

conclusion.
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II. BACKGROUND ON ALTERNATIVE DISPUTE RESOLUTION

A. INTRODUCTION

The search for alternatives to traditional litigation is

not new. Alternative dispute resolution methods have been

widely used for centuries. In Thucydides' history of the

Peloponnesian War, written in the fifth century B.C.,

arbitration is repeatedly mentioned as the mechanism for

resolving disputes between city-states.[Ref. 7] As

stated by J. Auerbach in Justice Without Law?, that as early

as 1250 A.D. litigants were required to take a "love day"

prior to bringing suit in order to establish

"concord."[Ref. 8]

Alternatives to litigation have been sought throughout

American history. Arbitration goes back to 1705 in

Pennsylvania as enacted in Act 1705, ch. 150, 1 Pa. Laws

(Sm.I.) 49.[Ref. 9] Arbitration clauses can also be

found in construction contracts as early as

1871.[Ref. 10]

There has been an explosive growth in the use of

alternative dispute resolution techniques in recent

years.[Ref. 11] For example, as shown in Figure 1,

the American Arbitration Association, a prominent leader in

the use of ADR methods, has seen a 161 percent increase in

9



case filings from 1982 to 1991. Yet, despite the long history

of these dispute resolution techniques, there have been few

empirical studies and there has been little effort to compare

empirically these methods to traditional

litigation. (Ref. 12]

AMERICAN ARBITRATION ASSOCIATION
6WI&lTICS Till-01

ThOuaade70-

40-

30"

20-

1082 19i3 1964 19865 10i 1987 19N 1950 1990 19091

= CASE FILINGS

OURCIE AMERICAN ARBITRATION ASSOCIATION

Figure 1 AAA Case Filings 1982-1991

B. DEFINED

What is alternative dispute resolution? The literature

researched revealed a number of definitions. The

Administrative Dispute Resolution Act defines alternative

dispute resolution simply as "any procedure that is used in

lieu of adjudication."(Ref. 13) Page and Lees notes

that "it encompasses several procedures which have evolved
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over time (including arbitration and mediation) as well as

those new procedures which may be devised by the parties to

meet their specific needs."[Ref. 14] Another defines

alternative dispute resolution as "a mechanism in which the

parties have voluntarily decided to engage, as an alternative

to formal litigation, in a variety of expeditious dispute

resolution techniques."[Ref. 15]

As can be derived from the above definitions, alternative

dispute resolution can be viewed as any voluntary method taken

by the parties to resolve the dispute in an expeditious and

amicable manner without resorting to traditional litigation.

It is important to remember, though, that it is not the sole

purpose of ADR to achieve faster and cheaper resolution of

disputes. The purpose of ADR is to achieve "better"

resolutions of disputes, or at least to generate a wider range

of possible solutions (not just decisions) for any given

problem.(Ref. 16] It is also important to state up

front that ADR is not a replacement for the courts and

traditional litigation, but is a tool to be used to supplement

and to help the system work more effectively and

efficiently.[Ref. 17]

C. PROBLEMS WITH TRADITIONAL LITIGATION

The number of Federal Government contract disputes has

grown and grown. Because ADR techniques are designed to

alleviate the problems associated with traditional litigation,
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it is important to address those problems in order to gauge

the effecti\eness of any particular ADR technique. It is also

important to determine why there have been so many disputes.

The following are factors that have been identified as being

major problems and sources of dissatisfaction with traditional

litigation.

1. Congestion, Costs, and Delay;

2. Inferior solutions provided by litigation;

3. Unpredictability of litigation;

4. Lack of confidentiality; and

5. Deterioration in business relationships
[Ref. 18]

There are many reasons why the number of disputes has

risen over the years. All of the following are possible

reasons and have an impact on the use of ADR.

1. Historical reasons- The growing impact of Federal
Government contracting, the increased complexity of
contracts, new auditing and other regulatory
requirements;

2. More contractors have developed a depende.nce on the
Federal Government for their existence. In this day of
shrinking resources and declining budgets, contractors
are fighting to the end to ensure their existence;

3. There has been an increased willingness to resort to
litigation among contractors, and an expanding Federal
Government contracts bar;

4. There has been increasing public division or controversy
over the wisdom of some kinds of expenditures;

5. The increased scrutiny by many congressional sources may
discourage contracting officers or their superiors from
risking close calls, taking on politically sensitive
cases, or handling "hot potatoes;"

12



6. The establishment or expansion of intra-agency audit
offices and inspectors general, and statutes or rules
enhancing their authority.[Ref. 19]

All of these factors have produced an atmosphere and

culture of litigation. These factors must be taken into

consideration when formulating or planning for the use of an

alternative means to litigation.

Agencies Boards of Contract Appeals, which were originally

established to provide relatively quick and uncomplicated

alternatives to congested courts, are now hindered with

formalized procedures and a vastly increasing caseload.

Statistics from the Armed Services Board of Contract Appeals,

the largest of the boards, shows in Figure 2 that there has

been steady growth in the number of new appeals filed. Figure

3 shows that the average number of days that an appeal is on

the docket, filed until decision rendered, has remained at

about 425-450 days. Figure 4 shows that the total number of

appeals pending before the Armed Services Board of Contract

Appeals has more than doubled in the last thirty

years.(Ref. 20] With an increasing caseload and an

already excessive amount of time on the docket, it makes sense

to find a more expeditious method. After all, the Armed

Services Board of Contract Appeals is only a small step in the

long tedious trek through litigation, appeals and the courts.

13



ARMED SERVICES BOARD OF CONTRACT APPEALS
slwulac Imre ie1

a OP &ppIe~s
2600-"

20 0 0 ". . ..... .. .... . ...... .. .1

1000"

600"

1 1 1 1 1 1 1
9 a 9 9 9 9 9
7 8 & S a a 9
* 1 3 5 7 S I

i NEW APPEALS FILED

OUA AdsI "

Figure 2 ASBCA New Appeals Filed 1979-1991

ARMED SERVICES BOARD OF CONTRACT APPEALS
awlas"" ups-rn

500 05 OPM 00 bOWKIT

200-

100-

0'
1 1 1 1 1 1 1 1 1
S 9 a a 9 1 a S 9
7 7 7 a G S a S 0

S 7" S 1 3 5 7 0 1

A VG a Ao ON DOCKET

Figure 3 ASBCA Avg # of Days on Docket 1979-1991

14



ARMED SERVICES BOARD OF CONTRACT APPEALS

3000-

2600 --. ..... . .

2000--

1500 - -. .. .. .

1000

11111111111111 1
99 990999 9 99999 9

13670137 01 36791

IPENDING

Figure 4 ASBCA Appeals Pending 1961-1991

D. OBJECTIVES

Now that the definition of alternative dispute resolution

has been identified, the next question is what are its

objectives? One of the main objectives of alternative dispute

resolution, as stated by Green and Jordan-Walker, is to avert

litigation and facilitate the settlement of disputes. If a

suit is more than likely to be settled eventually, why not

settle it early, before the huge costs of discovery and the

major expenses of litigation are incurred, before tempers

flare out of control, before positions harden to the detriment

of all, before a company's business opportunities are

squandered, before executives must spend frantic working hours

closeted with a lawyer and a stenographer answering questions

at a deposition.[Ref. 21] A second objective is that

15



of minimizing or reducing the costs associated with the

resolution of the dispute for all parties involved. Another

objective is that of ensuring that the settlement is fair and

reasonable. A fourth and important objective of alternative

dispute resolution is that of preserving the ongoing business

relationship between the two parties. It is important to keep

the parties focused on the key issues of the dispute at hand

and to encourage them not to lose sight of their long-range

mutual interests and economic benefits. In summary, the

objective of alternative dispute resolution is the avoidance

of a formal, protracted, costly litigious relationship which

may adversely impact the performance under existing or future

contracts.[Ref. 22] As President Abraham Lincoln

once stated:

Discourage litigation. Persuade your neighbors to
compromise whenever you can. Point out to them how the
nominal winner is often a real loser in fees, expenses,
and waste of time.[Ref. 233

E. ADVANTAGES

Why should the Federal Government or the contractor use

alternative dispute resolution methods for solving their

disputes? The reason is that it makes good business sense to

use any method that will provide the "best" output with fewer

inputs. In many areas ADR provides a "best" output with fewer

inputs.
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One of these areas is that of time. As shown earlier

litigation can take years before the dispute is heard. Even

after a case is heard and a decision rendered, the litigation

process may still continue from appeal to appeal. On the

other hand, ADR procedures can settle disputes in a matter of

days or months. As the parties take an active role in

defining the process and in reaching the settlement, the

resolution is generally more acceptable to both sides. In

addition, if a binding process is selected, then the award

will be binding except under extreme circumstances. An

example of extreme circumstance would be where the award was

procured by fraud, the arbiters were evidently partial, the

conduct of the proceedings was prejudiced by one of the

parties, or the arbiter exceeded his or her

authority.[Ref. 24]

A second advantage of ADR is the ability of the parties to

select the person or third-party neutral who will help in the

process. By controlling this selection, the parties are able

to mutually select a person who has knowledge or expertise in

the area of the dispute. In litigation, the parties have

little or no say over which judge or jury will be hearing

their case. This means that time and resources must be spent

educating the judge or jury on the technical aspects of the

dispute. As stated by H. Fielder Martin:

Arbiters, mediators, and other third party facilitators or
decision makers are 'prequalified' on the basis of
previous experience, and a case can be disposed of more

17



rapidly than before a judge or jury who must be educated
about the problems and customs of the industry.... In any
ADR proceeding, the parties are able to select party
neutrals who are familiar with the terms, customs and uses
of the industry, and who have technical expertise on the
subject matter. Therefore, the parties using ADR have a
greater chance of a 'blue ribbon' panel or third party
neutral than a 'blue ribbon' judge or jury in litigation.
Furthermore, the parties avoid the necessity of having to
educate the trier of fact (or mediator) as they would a
judge or jury.[Ref. 25]

The parties also have the ability in ADR to determine the

authority of the neutral. In mediation the mediator acts as

a facilitator and has no authority over the outcome.

Arbitration can be selected as binding or non-binding. In

non-binding arbitration the arbitrator acts essentially as a

mediator. For the mini-trial the neutral personnel are senior

representatives of the parties who have the authority to

commit their company. They hear arguments from both sides and

using their business judgment work out a solution. In

addition, since ADR is voluntary, either party may withdraw at

any time.[Ref. 26]

An additional advantage of ADR is that it has the

potential for costing less than traditional litigation. If

the dispute is settled in an expeditious manner then the

injured party receives his or her money or restitution in

months rather than years. This is important in Federal

Government contracting as the Government ends up paying less

interest on the money awarded. If the case is decided against

the Federal Government, then the Government must pay interest
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on the amount of award starting from the date that the claim

was filed. Therefore, if the dispute is settled sooner, then

less interest will have accumulated and become due. Another

area of cost reduction is that of legal fees. If the dispute

is settled in months instead of drawn out years, then fewer

hours will be charged by the lawyers. It has been estimated

that only about one-third of the processing costs of

litigation actually reaches the plaintiff. The rest goes to

pay legal fees and transaction costs.[Ref. 27]

ADR processes are flexible and the parties are able to

select the best method to fit their needs. In litigation,

formal procedures are followed and are set by the specific

jurisdiction as to where the case is to be heard. In ADR, the

parties determine where the dispute will be heard, who will

hear it, what procedures and rules will be followed, what the

time limit is, whether it is binding or non-binding, and

whether evidence uncovered may be used in further litigation.

Finally, ADR procedures are usually confidential. In

litigation the court proceedings and records are a matter of

public record. Confidentiality allows the parties to openly

discuss problems that have occurred on the project, their

attitudes toward a solution and their bottom line.

[Ref. 28]

Alternative dispute resolution is appropriate for those

situations where there is room for compromise. As stated by

Stephen Marcus:
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The situation appropriate for alternative dispute
resolution is the situation where there are colorable,
factual issues which lend themselves to the type of
compromise and middle ground which leaves all parties
comfortable. It is a situation where resolution by
compromise does not cause any party to feel violated by
the system.(Ref. 29]

In summary, some of the stated advantages and benefits of

ADR are that it enhances communication among the disputing

parties, that it offers the options of developing creative

solutions to disputes that might not be available in

traditional dispute resolution forums, and that it encourages

negotiations that focus on the parties' real interests. With

the emphasis placed on problem-solving as opposed to gearing

up for protracted legal battles, ADR consumes fewer resources

in time, management, and finances. As ADR is more timely and

cost effective, it may prove to be more accessible to a larger

segment of the population. However, the Catch-22 is that by

providing a more accessible means of dispute resolution, then

more disputes may be brought forward to be resolved, thus

causing additional delays by further congesting the dispute

resolution machinery.(Ref. 30] Additionally,

decisions rendered through consensus are more likely to be

honored because the parties are actively involved in

developing the process and terms of the resolution. These

positive approaches to joint problem-solving can maintain and

improve ongoing business relationships. Alternative dispute

resolution provides an increased opportunity for

confidentiality with the parties retaining control of the
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process and the outcome, unlike formal

litigation(Ref. 31]

F. DISADVANTAGES

There are some general disadvantages and skepticism

associated with alternative dispute resolution and instances

where ADR should not be used. One of these disadvantages is

that ADR may lack the due process and procedural safeguards

offered by the courts. Another disadvantage is that ADR

depends on the willingness and "good-faith" intentions of the

parties to meet and put forth an honest effort to resolve the

dispute. If a party is not acting in good faith, e.g., using

ADR to gather more time or to delay the resolution process,

then ADR will fail.

Alternative dispute resolution methods may hide the

dispute from public scrutiny and oversight. This is due to

the confidentiality offered by ADR. This disadvantage may

affect the society overall, as public standards and norms may

not be able to be imposed if ADR is used.

As a non-bindincg r.r3cess, ADR may lack finality of a

resolution process and may lack the power to induce

settlements or enforce its decisions. ADR lacks the ability

to "force" the disputing parties to come to the bargaining

table. It also lacks the ability to "impose" a decision on a

non-willing party. ADR lacks the ability to enforce its
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decisions. This may mean that a party would have to initiate

another lawsuit in order to have a decision enforced.

Alternative dispute resolution methods will not work in

all circumstances. It should not be used where there is a

"question of law" or where precedent needs to be followed or

set. Disputes that involve a criminal matter should remain in

the jurisdiction of the courts.

In addition to its limited use, one of the more

frustrating problems of ADR, identified by industry, is that

settlement is often hampered by the lack of authority of the

Federal Government participant to settle the case; one cannot

commit Federal Government funds without authority and the

corresponding degree of scrutiny associated with settlement on

behalf of the Government.[Ref. 32]

G. CONTRACT DISPUTES LEGISLATION

1. BACKGROUND

Today's system of handling contract disputes has

evolved from judicial and administrative procedures. These

methods included a mixture of contract provisions, agency

regulations, judicial decisions, and statutory coverage.

General legislation was enacted as early as 1855 that

allowed for monetary claims against the Federal Government to

be filed in the Court of Claims.[Ref. 33] The first

"board" to hear contract claims was appointed during the Civil

War. Boards were used extensively throughout the First and
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Second World Wars to settle claims and

disputes.[Ref. 34] The official Armed Services Board

of Contract Appeals, the largest of the boards, was

established in 1949.(Ref. 35]

The proceedings before the Board of Contract Appeals

were relatively informal and expeditious. In most cases,

there was little or no discovery, and the hearing resembled

more a model of arbitration than a court

trial.[Ref. 36]

In 1963, the Supreme Court in U.S vs. Carlo Bianchi

and Co (373 US 709 (1963)) held that the findings of fact made

by the boards on disputes arising under a Federal Government

contract were final and binaing, and were subject to judicial

review only on the administrative record in the Court of

Claims. No new evidence could be introduced or considered

during an appeal. Thus, the Boards became the only forum in

which a dispute arising under the remedy-granting contract

disputes clause could be tried.[Ref. 37] The

contractor had no direct access to the courts for a dispute

and had little say in the matter.

The Boards, in an attempt to protect Federal

Government and contractor rights, became more judicial and

formalized. This led to an increase in caseloads and

backlogs, more dependence on lawyers, and the expansion of

discovery. More and more decisions took longer and longer to

reach.[Ref. 38]
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In 1969, the Commission on Government Procurement was

established to study the Federal procurement process and to

make recommendations to improve its efficiency. The

Commission delivered its findings to the Congress in 1973.

One of the areas that the Commission addressed was that of

contract disputes. In its report to Congress, thirteen

recommendations were directed at the contract dispute process.

These thirteen recommendations provided the framework upon

which the Contract Disputes Act of 1978 was

built.[Ref. 39]

2. CONTRACT DISPUTES ACT OF 1978

The purpose of the Contract Disputes Act of 1978 was

to:

... provide a fair, balanced, and comprehensive statutory
system of legal and administrative remedies in resolving
Government contract claims. The act's provisions help to
induce resolution of more contract disputes by negotiation
prior to litigation; equalize the bargaining power of the
parties when a dispute exists; provide alternate forums
suitable to handle the different types of disputes; and
insure fair and equitable treatment to contractors and
Government agencies.[Ref. 40]

The Act established formal procedures and time frames

for the contractor and the Federal Government as to where and

when to file disputes or appeals. To start with, the Contract

Disputes Act made its dispute process mandatory for all

contract disputes. The first step prescribed is to attempt to

negotiate and settle the dispute. If the negotiations fail,

then the next step requires that the contractor obtain a
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"final decision" from the contracting officer. For claims of

$50,000 or less the contracting officer must issue his final

decision within 60 days of when the claim was filed. For

disputes involving more than $50,000, the final decision must

be issued within a "reasonable time," but the contracting

officer must notify the contractor within 60 days of the

filing date as to how long that "reasonable" period will be.

If the contracting officer fails to issue the final decision

within the required time, then the failure will be deemed a

denial and will authorize commencement of an appeal or a

suit.[Ref. 41]

Once the contracting officer has issued the final

decision the contractor may accept the decision or file an

appeal either to 1) the Board of Contract Appeals within 90

days, or 2) U.S. Claims Court within one year. The Board of

Contract Appeals (BCA) also has time constraints placed upon

it. For disputes less than $50,000, the contractor may elect

an accelerated procedure where the board will issue its

findings within 180 days. If the dispute is less than

$10,000, then the contractor may elect the expedited

procedure and have a decision rendered within 120 days. For

claims greater than $50,000, the standard process of appeals

before the BCA is used. As shown in Figure 3 on page 13, the

average number of days on the docket for non-accelerated and

non-expedited appeals was around 425 - 450 days, nearly 2 1/2
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times longer than the accelerated process and 3 1/2 times the

expedited process.[Ref. 42]

Appeals from the Board of Contract Appeals go directly

to the Court of Appeals Federal Circuit and must be filed

within 120 days of receipt of the BCA's decision. Appeals

from the U.S Claims Court are also sent to the Court of

Appeals Federal Circuit and must be filed within 6'. days of

the Claims Court decision. The next step of appeals, if

necessary, would be to the U.S Supreme Court. As can be seen,

the process can be a long drawn-out affair. Figure 5 shows a

flow chart of the current disputes process.

GOVERNMENT CONTRACT DISPUTES ROUTES

UNITEO STATES SUPREME COURT

UNITED STATES
COURT OF APPEALS

FOR THE
FEDERAL CIRCUIT

COENTRACTING OFCACERC

SOURCE: GOVERNMENT CONTRACT FUINEEOOK

Figure 5 Government Contract Disputes Routes
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3. ADMINISTRATIVE DISPUTE RESOLUTION ACT

The Administrative Dispute Resolution Act (ADRA) was

an attempt by Congress to authorize and encourage Federal

agencies to use mediation, conciliation, arbitration, and

other techniques for the prompt and informal resolution of

disputes and for other purposes. The purpose of the Act is to:

... place government-wide emphasis on the use of innovative
ADR procedures by agencies and to put in place a statutory
framework to foster the effective and sound use of these
flexible alternatives to litigation.(Ref. 43]

and the stated goal is to:

... send a clear message to agencies and private parties
that the use of ADR to resolve disputes involving the
Federal Government is an accepted practice and to provide
support for agency efforts to develop and/or enhance
individual ADR programs.(Ref. 44)

The Administrative Dispute Resolution Act was signed

into law on November 15, 1990 and was based on the

recommendations made by the Administrative Conference of the

United States (ACUS) in 1986. It amends the Contracts Dispute

Act of 1978 to encourage contracting officers to resolve

disputes consensually.(Ref. 45] It authorizes, by

law, a contractor and a contracting officer, subject to all of

the provisions of the ADRA but not withstanding any other

provision of the CDA, to use any alternative means of dispute

resolution for resolving claims and

disputes.[Ref. 46] This statute also contains a so-

called sunset provision stating that Federal agencies'

authority to engage in alternative means of dispute resolution
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proceedings under the amended CDA will cease to be effective

on 1 October 1995.[Ref. 47)

The ADRA authorizes parties to agree to binding

arbitration, in appropriate cases, provided that the arbitral

award does not become final and Linding on the Federal

Government agency for 30 days. During this period, the agency

head has authority to vacate the arbitral award. If the award

is vacated, then the agency would be responsible for all

attorneys' fees and expenses of the arbitration. After 30

days, the award would become final and enforceable on the

agency, as on the other parties.[Ref. 48)

The ADRA provides clear and unambiguous Government

authority for the voluntary use of virtually every form of

ADR, to include binding arbitration, by contracting officers

during the period before the notice of appeal is filed with

the Board of Contract Appeals. During the pre-appeal period,

the use of ADR is up to the contracting officer and the

contractor. Once a contracting officer's final decision has

been issued and a notice of appeal has been filed, then

jurisdiction passes to the Board of Contract Appeals. The

Board of Contract Appeals can still encourage settlement using

ADR. Given the ADRA, there is now clearly no lack of

authority for the use of alternative dispute resolution

methods for the settlement of disputes. The issue is whether

the contracting community will give them a fair

trial.(Ref. 49]
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The ADRA establishes a framework for agencies both to

train their personnel in the use of ADR methods and to

specifically encourage the use of ADR methods in settling

Federal Government contract disputes. The ADRA gives the

parties great authority to decide the ADR methods to be

employed. Agencies are permitted to use ADR methods except in

the following six instances where the agency should consider

not using ADR:

1. Where precedential value is needed and will rot be
obtained through ADR;

2. When the matter involves significant questions about
Government policy that would require additional
procedures before reaching final resolution;

3. Where maintaining established policies is of such
special importance that variations, which might occur
through ADR, cannot be allowed;

4. Where the matter significantly affects persons or
organizations that are not parties to the proceedings;

5. Where a full public record is important, since that
might not be created through ADR; and

6. When ADR might interfere with the agency's ability to
maintain continuing jurisdiction over the matter which
must be maintained.[Ref. 50]

H. SUMMARY OF CHAPTER

This chapter introduced the theory of alternative dispute

resolution and identified some of its goals and objectives.

ADR was defined as any dispute resolution method, other than

litigation, used to resolve disputes. Some of the general

advantages and disadvantages of using ADR were identified and
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discussed. The chapter ended with a historical synopsis of

the statutes and legislation leading up to the authorization

of ADR methods. Specifically identified were the Contract

Disputes Act of 1978 and the Administrative Dispute Resolution

Act. As pointed out by Robert Raven in his article

"Alternative Dispute Resolution: Expanding Opportunities:"

Probably because of its name, most of us think of ADR as
an alternative to court resolution of disputes. Developed
properly, however, the choice of an ADR procedure or
conventional litigation will not be an 'either/or'
proposition. Instead, these ADR mechanisms - mini-trials,
mediations, arbitrations, summary jury trial., and others
- will complement the court system and become part of an
expanding menu of choices for resolving
disputes.[Ref. 51]
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III. ALTERNATIVE DISPUTE RESOLUTION METHODS

A. INTRODUCTION

Now that I have defined alternative dispute resolution,

identified its objectives, identified when it should and

should not be used, and given a brief history of the current

contract disputes method and legislation leading to ADR, it is

time to identify and discuss the main forms of alternative

dispute resolution. The primary forms are arbitration,

mediation, and negotiation. There are many hybrids and

combinations of these different methods, including private

judging, neutral expert/fact findings, mini-trials, and

summary jury trials.[Ref. 52]

B. ARBITRATION

Arbitration is defined as "a process by which parties

voluntarily refer their disputes to an impartial third person,

an arbitrator, selected by them for a decision based on the

evidence and arguments to be presented before the arbitration

tribunal. The parties agree in advance that the arbitrator's

determination, the award, will be accepted as final and

binding upon the parties."[Ref. 53]

Prior to the ADRA, this type of Arbitration, binding, was

not authorized for use by Federal Government agencies.

However, a hybrid known as non-binding Arbitration is
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authorized. The Comptroller General of the United States has

relied on two statutes to bar the use of arbitration. The two

statutes are:

31 USC 1346: Prohibits the use of Federal funds to pay-
(a) the pay or expenses of a commission, council, board,
or similar group, or a member of that group, or (b)
expenses related to the work or the results of work or
action of the group unless authorized by law.

31 USC 3702 (a) The Budget and Accounting Act of 1921.
Section 304 states that "the Comptroller General shall
settle all claims of or against the U.S. Government. This
statute gives the Comptroller General jurisdiction over
disputes involving money due on contracts; however,claims
based on tort or breach of contractual obligations are not
part of section 3702 settlement
authority.[Ref. 54]

1. ADVANTAGES

There are certain advantages and benefits derived from

arbitration. It is seen as less adversarial than litigation

and is thus more likely to provide a dispute mechanism that

maintains the relationship between the parties and is more

likely to lead to a successful conclusion. The perception is

that arbitration provides a quick, inexpensive alternative to

litigation, one that avoids the overcrowded court dockets and

the expensive and drawn-out discovery that comes with

litigation.[Ref. 55] An average time from submission

of a dispute to a final decision is only 60

days.[Ref. 56]

The parties to the dispute have direct control over

the process and the selection of the third party neutral.
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Because the arbitrators are chosen by the parties, it is more

likely that they will be experts in the areas of the dispute

at hand. Presenting a case before an informed expert will be

easier and faster than before a non-expert, and should result

in a more informed decision. By controlling the process, the

parties can tailor the process and streamline it to the case

at hand.

Another advantage of arbitration is the limited or

narrow scope of judicial review that is available to an

arbitrator's decision; therefore lengthy drawn-out appeals

will be avoided. The advantage of less time is that costs

directly related to the time involved in settling the dispute

are lower. An additional benefit is that of confidentiality.

The proceedings of the arbitration can be kept confidential

and out of the public arena.

2. DISADVANTAGES

Arbitration does have its disadvantages though.

Arbitration, as a kind of adjudication, is not far removed

from litigation and its adversarial characteristics.

Arbitration is an adversarial process designed to result in a

binding decision. [Ref. 57]

One disadvantage is that arbitrators are not bound by

precedence of previous court or arbitration decisions. It is

therefore harder for the parties to predict the outcome of the

arbitration process. Parties who have participated in the
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process have complained that they felt "stuck" with whatever

the arbitrator decided and a concern that too often the

arbitrators "split the difference."[Ref. 58)

Arbitration, though thought of as inexpensive and

expedient, may be as costly and time consuming to the

participants as litigation. The principal reason for this is

that while the services of judges and court machinery are

provided to the litigants free of charge, the arbitrating

parties must bear all of the costs of the arbitration

proceedings, including the arbitrator's fees, travel, and

living expenses. In addition, there are still the fees of the

attorneys and clerical fees for getting ready for the

arbitration. The arbitration expense can potentially exceed

any savings realized as a result of avoiding the "motions

practice" and "liberal" discovery associated with

litigation.[Ref. 59]

Another possible disadvantage, one which will affect

any method that uses a neutral third party, is that the third

party, unlike judges in the public system, is paid by the

parties who consent to their use.[Ref. 60] A

possibility exists that an arbitrator's decision may favor or

be influenced by a desire for future employment by the

parties.(Ref. 61] This should be taken into account

by both parties when deciding on the neutral third party. It

may not be a large factor, but the possibility does exist,
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especially if there is an imbalance of power between the two

parties.

One final disadvantage of arbitration is that the

enforcement of an arbitral decision or award may create new

areas of litigation.

3. CASE SUITABILITY

Numerous factors make a dispute a good candidate for

arbitration. Arbitration is especially well-suited for those

cases where the standard to be applied is already established

by statute, rule, or precedent. Disputes that don't need to

set a precedent or establish major new policies are well-

suited for arbitration.[Ref. 62] In addition, those

disputes where time or transaction costs are more important

than the accuracy of any one decision are excellent

candidates.[Ref. 63]

C. MEDIATION

Mediation is, simply, a negotiation involving a mediator.

A Mediator is a neutral third party who assists the parties in

negotiating an agreement.[Ref. 64] Mediation is less

formal than arbitration and is non-binding. In this informal

and voluntary approach, both sides meet to negotiate a

settlement. While the agreement is non-binding, the benefit

is that the decision won't be imposed or forced on them by a

judge or arbitrator.[Ref. 65] The job or functions

of a Mediator are various and may range from urging the
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participants to talk to one another to helping the parties set

an agenda to suggesting solutions.[Ref. 66) At a

minimum, the Mediator serves to facilitate agreement on minor

issues, narrow the differences between the two parties on

major issues, and to remind the parties of the consequences of

not reaching an agreement.[Ref. 67] Mediation is the

most flexible ADR mechanism, and probably will become the most

widely used.(Ref. 68]

1. ADVANTAGES

Mediation has numerous advantages. One of these is

that the parties themselves control the entire process. The

parties select the neutral third party, set the rules and

guidelines, set the agenda to be followed, and make the final

acceptance of a mutually derived settlement. The process is

relatively quick and inexpensive. In addition, the

negotiations can be confidential. To preserve future business

relations, mediation can be informal and non-adversarial.

2. DISADVANTAGES

Mediation has many disadvantages that are similar to

disadvantages found in negotiations. Because mediation is a

voluntary process, the parties may not mediate in "good

faith." The absence of a guaranteed outcome or settlement

could simply lengthen the dispute process. Mediation is also

unsuitable for those cases needing precedent or uniform

decisions.(Ref. 69]
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3. CASE SUITABILITY

Mediation is appropriate for disputes in which the

parties have reached or anticipate a negotiation impasse based

on personality conflicts, poor communication, multiple

parties, or inflexible negotiating postures.[Ref. 70)

Mediation is also appropriate in disputes where the legal

standards for decision are fairly clear, or where neither

party has a need to clarify them.[Ref. 71) Mediation

is also preferable when the likelihood of winning or losing is

unclear and attorney's fees for litigation may vastly exceed

the cost of mediation. When small sums are at stake, the wear

and tear of a courtroom battle may not be worth the cost of

litigation.[Ref. 72]

D. NEGOTIATION

Negotiation is communication between people in an effort

to reach an agreement. It is a voluntary, usually informal,

unstructured process used by the disputants in arriving at a

mutually acceptable settlement.[Ref. 73]

Negotiations happen all of the time as we negotiate among

our families and friends and even within

ourselves.[Ref. 74) With negotiation being so

frequent and continuous, it is often overlooked as a method of

dispute resolution.

While there are no established rules and procedures for

negotiating, numerous articles and books suggest the need to
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follow certain fundamentals. These are a thorough knowledge

of the facts, a prepared plan for the negotiation, and active

listening during the negotiations. Robert Fisher and William

Ury in their book Getting to Yes provide five basic points in

defining their principled approach to

negotiation.[Ref. 75] These are:

1. Separate the people from the problem. Negotiators
should see themselves attacking the problems in dispute,
not each other.

2. Focus on interests not positions. Your positions are
what you want. Your interests are why you want them.
Focusing in on interests may uncover the existence of
mutual or complementary interests that will make
agreement possible.

3. Invent options for mutual gain. Even if the parties'
interests differ, there may be bargaining outcomes that
will advance the interest of both.

4. Insist on using objective criteria. Set mutually
agreeable guidelines for governing the outcome of
negotiations.

5. Know your Best Alternative to a Negotiated Agreement.
Where do you stand if negotiations fail to reach an
agreement. Are you better off negotiating?

1. ADVANTAGES

Many of the advantages of negotiation are derived from

the process being a voluntary method that the parties retain

control of. At the option of the parties, the negotiations

may be kept confidential. By controlling the process, the

parties determine the ground rules to be used. No limits are

placed on the presentation of evidence, arguments, or

interests.[Ref. 76]
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2. DISADVANTAGES

Negotiations have some disadvantages. First, since

negotiations are voluntary, both parties must be willing to

negotiate. Negotiations will not work if one side is not

willing to "come to the table." There is no guarantee that a

solution will be found to the dispute or, if a solution is

found, that both parties will adhere to it. Thus,

negotiations may end up adding an additional layer of lost

time and costs. An additional disadvantage is that the

outcome may hinge on the abilities of the negotiator and not

on the facts available.

3. CASE SUITABILITY

Negotiation is suitable for disputes that are similar

to those suitable for Mediation, but where a neutral third

party is not needed. Negotiations are unsuitable for disputes

which need to establish precedent or major public

policy.[Ref. 77]

E. PRIVATE JUDGING

Private judging, often referred to as rent-a-judge,

involves the dispute being heard by a third party neutral who

has statutory authority to make a decision that is binding on

the court. It differs from arbitration in that the dispute is

referred to the third party neutral by the court. The

procedure is usually governed by statutory procedure but is

flexible as to time, place, and process.[Ref. 78]
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The parties present their arguments to the decision maker and

a judgment is reached that may be appealed through the regular

appeals process.[Ref. 79]

1. ADVANTAGES

One of the advantages is that the parties retain some

control over the process. They are able to choose a mutually

agreeable third party neutral who will hear the case. The

parties are likely to lend more credibility to a decision

handed down by a person they had some role in

choosing.[Ref. 80]

Another advantage is that of speed and convenience.

The parties decide with the third party neutral on the time

and location of the hearing. They can go to trial as soon as

the parties are ready.

Additionally, an advantage of Private Judging is that

of confidentiality. Unless the decision is appealed, the

proceedings are confidential except for the final decision,

which contains at least brief findings of fact and conclusions

of law.[Ref. 81]

2. DISADVANTAGES

A major disadvantage is that the process is a "winner-

take-all" approach just like traditional litigation. Even

though the parties may control the process in regards to time

and location, the third party neutral is required to follow

the statutory law.[Ref. 82]
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3. CASE SUITABILITY

A majority of cases is suitable for private judging.

Cases relying on established statutory laws are excellent

choices. In addition, those cases on the brink of, or already

into, formal litigation may benefit from the use of Private

Judging.[Ref. 83]

F. NEUTRAL EXPERT FACT-FINDING

Neutral Expert Fact-Finding is an informal process whereby

a neutral third party, selected by the parties or the court,

investigates the specific question at issue and submits a

report or testifies in court. The outcome may be binding or

non-binding as agreed in advance by the

parties.[Ref. 84]

Fact-Finding uses informal procedures because it is an

investigatory procedure with a primary objective of narrowing

factual or technical issues in dispute. The Federal

Government may participate in Fact-Finding that is binding

only if the Government can decline to accept the Fact-Finder's

decision before it becomes final and

binding.[Ref. 85]

1. ADVANTAGES

Many disputes arise from questions of a "factual"

basis. One of the advantages is that a Neutral Expert Fact-

Finder can sift through the complex and confusing technical

issues and questions and present a more logical summary to
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the parties. This appraisal of the data and facts will help

the parties come to a fast and fair settlement.

Another advantage is that the parties remain in

control of the process. They mutually select the Neutral

Fact-Finder and decide on the rules and procedures to be

followed.[Ref. 86] In addition, the parties decide

whether the findings are to be binding or non-binding. The

parties may agree with all of the findings or reject them all,

but may not pick and choose from the facts to suit their

case.[Ref. 87]

2. DISADVANTAGES

Many of the disadvantages found are the same as those

discussed for any voluntary non-binding procedure. Both

parties must be willing to accept a Neutral Expert Fact-

Finder. A problem occurs if the findings are brought into

court as testimony as the parties then lose their

confidentiality.

3. CASE SUITABILITY

This process is useful in resolving complex technical,

scientific, business or economic issues where the presentation

of proof on issues is extremely difficult, expensive, and time

consuming. It is also effective as an alternative to

extensive discovery.[Ref. 88]
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G. MINI-TRIAL

The mini-trial is a hybrid of mediation, traditional

settlement negotiation, and adjudication. It has been

described as "a highly flexible, expedited procedure where

each party presents an abbreviated version of its case to a

neutral advisor (a judge other than the presiding judge) who

then assists the parties to negotiate a settlement."

[Ref. 89) It is a voluntary mock trial designed to

present each side's view of the dispute in an orderly and

abbreviated manner.[Ref. 90] The mini-trial involves

a one to three day process where senior executives of the

disputing parties summarizes the strengths and weaknesses of

each party's position to a neutral advisor. The mini-trial is

more structured than mediation, yet still avoids the high

costs associated with discovery in traditional litigation.

The mini-trial is one of the most popular ADR methods

currently in use and has been the preferred approach used in

the resolution of Federal Government contract disputes.

1. ADVANTAGES

Speed is one advantage of the mini-trial.

Specifically, it is much faster when compared to court time.

Another key advantage is that the executives have a direct

role in the process. Because of this participation, the

outcome tends to be more creative and business oriented than

the win-lose approach of arbitration or
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litigation.[Ref. 91] An additional benefit of mini-

trials is that of reduced costs as compared to litigation.

The costs of a mini-trial are estimated to be approximately

ten percent of ordinary litigation costs.[Ref. 92)

Another major advantage is the flexibility of the process as

the parties set the rules themselves. In summary, the

advantages of mini-trials include cost reduction, brevity as

compared to litigation, creative problem solving, preservation

of continuing business relationships, choice of a neutral

third party, a tailor made process, and maintenance of

confidentiality.(Ref. 93]

2. DISADVANTAGES

The mini-trial process has a number of disadvantages.

One is that the parties have already incurred costs before the

mini-trial has started or is complete. These costs arise from

the formal discovery period and in preparation for the mini-

trial. Second, there is the problem of selecting an impartial

and neutral third party. There are no formal rules of

evidence and questioning of witnesses is informal and limited.

Thus, witness credibility is not tested during the process.

One potential risk that each party takes is that of the other

side using the mini-trial to drag out the dispute and to

simply test their case prior to going to formal litigation.
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3. CASE SUITABILITY

Most all contract appeals are suitable for the mini-

trial, except those involving clear legal precedent. The

mini-trial is especially well-suited for complex cases arising

from high- stakes deals such as a joint venture, partnership,

or major construction project.[Ref. 94] Mini-trials

are also well-suited for those disputes where a continuing

business relationship is desired.

H. SUMMARY JURY TRIAL

The Summary Jury Trial is an involuntary process and was

developed by Judge Thomas Lambros, Northern District Of Ohio,

in 1980.[Ref. 95] In this method, a Judge or

Magistrate presides over a mock jury, impaneled by the court,

and hears an abbreviated version of the dispute. The

presentations are limited to the evidence that would be

admissible at a trial. The jury then deliberates and provides

L1. advisory verdict. This verdict is non-binding and is

useful in providing a realistic assessment of the case to the

parties. After the verdict is given, the jurors are invited

to discuss tneir observations of the strengths and weaknesses

of the case and the reasons why the verdict was reached as it

was.[Ref. 96]

Once the verdict has been reached and the jurors

questioned, both sides will meet to attempt to come to a

settlement based on the information derived. If a settlement
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cannot be reached, then the case proceeds to

trial.[Ref. 97]

1. ADVANTAGES

The principal advantage of the Summary Jury Trial is

that it provides the parties a realistic assessment of the

case. The parties are able to assess how a neutral jury would

react to the evidence and presentation of the facts. It also

provides the parties a chance to see how their lawyers fare in

court.

Another advantage is that a Summary Jury Trial may

fill the psychological needs of the parties. The parties are

able to be heard and to have their case argued in front of a

jury. It allows the parties to feel as if they have had their

"day in court."[Ref. 98]

2. DISADVANTAGES

The major disadvantage is that the Summary Jury Trial

occurs too late in the process. It occurs on the eve of the

actual trial. Large quantities of time, money, and other

resources have already been expended. By waiting this long

into the dispute, the parties have hardened their positions,

have increased their hostility, and have jeopardized the good

will between the parties.[Ref. 99] An additional

disadvantage is that of the loss of privacy and

confidentiality.
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The parties are not in control of the process because

the Summary Jury Trial is involuntary. It can be seen as a

mandatory additional layer placed on them prior to going to

trial. This is especially true because the verdict is non-

binding.

3. CASE SUITABILITY

The Summary Jury Trial works well with those cases

that are on the verge of going to a full trial and in which a

settlement is still possible.

I. SUMMARY OF CHAPTER

This chapter has introduced and discussed the three

"primary" dispute resolution processes and the four "hybrid"

processes. The primary processes discussed were 1)

Arbitration, 2) Mediation, and 3) Negotiation. The hybrid

processes included 1) Private Judging, 2) Neutral Expert Fact

Finding, 3) Mini-Trial, and 4) Summary Jury Trial. Along with

the identification of the different processes, the advantages,

disadvantages, and cases that are suitable for each method

were discussed. The following two tables provide a

consolidated synopsis of the dispute resolution processes

along with a comparison of the processes to adjudication.
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TABLE I PRIMARY DISPUTE RESOLUTION PROCESSES

"Primary" Dispute Resolution Processes

CIHARACTERISTICS Adjudication Arbitration Mediation Negotiation

Voluntary/ Involuntary Voluntary Volutary Volunlary

Involuntary

Binding/ Binding, subject to appeal Binding. subject to reviw If agreement. eafor•eabl " If armmlx. enforceable
Nonbinding on lImited as contract u emllr

grounds

Third Party Imposed. Third-party Party-aesleted third-party Party-selected outside No third-party facilitaor
neutral decision maker, decision maker, usually facilitator, usually with
generally with no with specialized subject specialized subject

specialized expertise in expertise expertise

dispute subject

Dhegree of Formalized and highly Procedurally less formal; Usually informal, Usually informal,
Formality structured by procedural rules and unstructur.d unstructured

predetennined rigid rules substantive law may be set
by panics

Nature of Opportunity for each Opportunity for each party Unbounded presentation Unbounded p .station
Proceeding party to present proofs to present proofs and of evidence, arguments of evidence. .sumta

and arguments arguments and interests and interests

Outcome Principled decision. Soictimcs principled Mutually acceptable Mutually acceptable
supported by reasoned decision supported by agreement sought agreement sought
opinion reasoned opinion;

compromise without

opinion

PrivstelPublic Public Private, unless Judicial Private Private
review

* Copyright 1985 Stephen Goldberg, Eric Green and Frank
Sander, Dispute Resolution, Little Brown Company, Boston,
Mass., 1985.

** Court-annexed arbitration is involuntary, nonbinding
and public.
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TABLE II HYBRID DISPUTE RESOLUTION PROCESSES

"Hybrid" Dispute Resolution Processes

CiiARACTERISTICS Private Neutral Expert M1nI-Trial Summary Jury

Judging Fact F'sding Trial

Voluntary/ Voluntary Voluntary or mvolsmary volbouay Invol•ntary
Involuntary

Binding/ Binding, subject to Nonbinding, but results may If agreement, Nonbinding
Nonbinding appeal be admissible enforceable as contract

Third Party Party-selected third-party Third-party neutral with Paty-selected neutral Mork jury timpaneed by
decision maker, may specialized subject matter advisor sonetimes t ihn court
have to be former judge expe•tise; may be selected specialized subject
or lawyer by lte patcs or the court expertise

Degree of Statutory procedure but Informal Less formal than Procedural rides fixed; less
Formality highly flexible as to adjudication; procedural formal than adjudication

tining, place, and riles may be set by
procedures parties

Nature of Opportunity for each Investigatory Opportunity and Oppotunity for each side
Proceeding party to present proofs responsibility to present to present summary proofs

and arguments summary proofs and and arguments
aruments

Outcome Principled decision, Report or testimony Mutually acceptable Advisory verdict
sometimnes supported by agreement sought
findiigs of fact and

conclusions of law

Private/Pubfic Private, unless judicial Private, unless disclosed in Private Usually public
enforecment is sought court

* Copyright 1985 Stephen Goldberg, Eric Green and Frank
Sander, Dispute Resolution, Little Brown Company, Boston,
Mass., 1985.
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IV. ADR ASSESSMENT

A. INTRODUCTION

Alternative dispute resolution has been proposed as an

efficient, cost-effective method of dealing with disputes that

is preferable to litigation. However, its theoretical virtues

have yet to be empirically substantiated. There has been

limited or non-verifiable data and research conducted to date.

Research and data collection that have been done are mainly

centered around arbitration and mediation. The scant

empirical evidence that does exist paints an incomplete

picture of the ADR's effects. The following sections provide

my assessment of the empirical data that are currently

available and an assessment of the interviews that I

conducted.

B. ASSESSMENT OF EMPIRICAL DATA

In my assessment of the evaluations conducted on ADR, I

have found that the evaluations are premature and that the

evidence is not conclusive. I have found that ADR evaluations

are extremely difficult to make because the advocates for the

programs come from varying positions in society, and all have

different reasons for wanting ADR to succeed. One's point of

view may very well determine what the evaluation will

emphasize, which in turn will affect what outcome is reported.
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Through the literature reviewed, I have found that the

evaluations that have been conducted are generally focused

upon either 1) the reduction of costs to the parties, 2) the

decrease in the amount of time in settling disputes, 3)

disputant satisfaction with the process and outcomes, 4) the

use of ADR as a case management tool for the courts in an

effort to reduce backlog, or 5) increasing the accessibility

of a dispute resolution forum for all. Many of the studies

addressed a combination of the above areas.

An assessment on some of the research that has been

conducted and of the available data on ADR methods is

discussed below. This assessment is arranged around the

"primary" and the "hybrid" methods of ADR that were discussed

earlier.

1. ARBITRATION

The majority of the research conducted and data that

are available has to do with arbitration, especially court-

annexed arbitration. An analysis was conducted by Kritzer and

Anderson of arbitration cases processed through the American

Arbitration Association (AAA). The analysis compared

arbitration against litigation in the courts. Their findings

were mixed as to whether arbitration was meeting all of its

objectives of obtaining quicker and less costly settlements.

Their analysis showed that arbitration cases handled through

the American Arbitration Association are processed more
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quickly than are court cases. However, the analysis also

indicated that the cases were not necessarily less costly than

the ones handled by courts. The American Arbitration

Association was found to be the least expensive process for

small cases, but the most expensive for settling all others.

Their cost findings are shown in Figure 6.

In paraphrasing their conclusions, the American

Arbitration Association provides a viable alternative to the

courts. Cases are processed more quickly, but this comes with

an added cost. Overall, arbitration procedures provide a

"real" alternative to the courts for processing disputes;

however, the size of that difference may not be as significant

as alleged.(Ref. 100]

LAWYER'S FEES BY STAKES AND FORUM
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SOURCE: Kritar & Anderacu (1968)

Figure 6 Lawyer's Fees by Stakes and Forum
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In Barkai's and Kassebaum's study of Hawaii's court-

annexed arbitration program, their findings were that the

program appeared to be meeting the goals of reducing litigant

cost, increasing pace, and maintaining the satisfaction of the

participants. The program is clearly succeeding in reducing

pretrial discovery.[Ref. 101]

A study conducted of three Federal district court

programs found that, in two of the three districts studied,

the time from filing to disposition decreased as a result of

arbitration. The programs were judged successful in reducing

both costs and delay in the courts.[Ref. 102]

An American Bar Association survey, conducted in 1985-

1986, found that the respondents believed that arbitration was

superior to trial as a means of dispute resolution. The

results were more favorable in cases involving smaller amounts

of money. Those surveyed also indicated high satisfaction

with the speed, cost, quality of decision-making, and fairness

of arbitration. In another survey conducted by Riggs and

Schenk, it was shown that the parties were satisfied with the

process.[Ref. 103]

A statutorily mandated report was published by the

Federal Judicial Center in 1990 on the ten court-annexed

programs. The objective of the report was to evaluate

participants' satisfaction with arbitration and to report

whether ADR had achieved its quantitative goals. The report

strongly corroborated earlier studies showing that
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participants believe that court-annexed arbitration can help

reduce expenses and delay.(Ref. 104]

In summary, my assessment of the empirical research

conducted to date generally shows that arbitration is a faster

means of resolving disputes than litigation, but not

necessarily less expensive. It is clear that arbitration is

sometimes more expensive than litigation particularly in

larger cases. In addition, users are highly satisfied with

the quality and process of arbitration.

2. MEDIATION

In assessing the literature on mediation, I found that

there is a belief that costs will be lower. However, the

gains to date appear to be smaller than originally believed.

The greatest gains from such programs fall in the area of

satisfaction. This is especially true with mediation as the

disputants are typically very satisfied with the mediated

procedures.

The literature showed that settlements are reached in

a majority of the cases and appear to be adhered to over

time.[Ref. 105] A study conducted by McEwen and

Maiman found compliance in 71 percent of successful mediations

and 53 percent of unsuccessful mediations.[Ref. 106]

I have found through the interviews and literature review,

that mediation programs provide impressive rates of user
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satisfaction, perceptions of fairness, compliance with

outcomes, and reduced levels of relitigation.

3. NEUTRAL EXPERT FACT-FINDING

There was very limited data available on this area.

One study conducted by Levine suggested that neutral expert

fact-finding does not reduce costs or result in greater

settlement rates. The participants have expressed an overall

sense of satisfaction with the process as it relates to fact-

finding. The impression was that the neutral expert fact-

finding was a valuable additional step in the litigation

process and contributes to an earlier and less costly

resolution.[Ref. 107]

4. MINI-TRIAL

The mini-trial was identified as one of the most

commonly used methods of ADR methods with the Department of

Defense. In my interviews, the Army Corps of Engineers, the

Navy, and Department of Justice have all indicated the use of

this method with great success.

Within the literature, the first mini-trial was held

in 1977 between Telecredit and TRW. After the suit was filed,

the parties agreed to a private two-day hearing where each

side would present its case directly to the executives of both

companies. A settlement was reached within 20 minutes after

the presentation ended, saving the litigants an estimated one

million dollars in legal fees.[Ref. 108]
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Texaco Inc. and Borden Inc. used a mini-trial in 1982

to resolve a $200 million breach of contract suit. Savings in

legal fees alone were estimated at $4 to $6 million.

[Ref. 109]

In 1985, the U.S. Army Corps of Engineers settled a

$55.6 million dispute with the Morrison-Knudsen company for

$17.2 million. The process involved two days of presentations

and one day of settlement negotiations. Again, the amount of

money saved from legal fees alone was in the millions of

dollars.[Ref. 110) In an article by Lewin, it is

estimated that most mini-trials save the participants 90

percent of the costs of litigation.[Ref. 111]

Every agency mini-trial except one has avoided the

years of litigation, while producing outcomes that have

satisfied all of the participants. Even in the one Navy case

in which settlement was not produced, ADR significantly

narrowed the issues and reduced the hearing

burden.[Ref. 112]

It is important to state that while mini-trials have

resulted in settlements and the savings of legal fees, they

have been used in fewer than a dozen or more of the thousands

of contract disputes that are terminated annually.

5. SUMMARY JURY TRIAL

There are very little data available on the use and

outcomes of summary jury trials. Judge Richard Posner has
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questioned the effectiveness of the summary jury trial (SJT).

While expressing confidence that the summary jury trial will

increase the likelihood of settlement, he doubts that it will

have any "big effects."[Ref. 113]

Proponents of the summary jury trial claim a high

degree of user satisfaction among judges, attorneys, and

litigants. Currently it is impossible to determine if summary

jury trials have had any effect on participants accepting and

complying with the results of the SJT.

It cannot be determined whether summary jury trials

actually save litigants and the courts money. Even to speak

definitively about the degree to which SJTs actually eliminate

cases from the trial calendar is beyond the capacity of the

current data.

C. ASSESSMENT OF INTERVIEWS

I interviewed 35 personnel from various organizations to

include those outlined in Chapter I. While the majority of

the literature that I reviewed led me to believe that the use

of ADR was strong and ongoing, the interviews provided

different views. Three interesting insights garnered through

the interviews were that (1) people had little evidence to

support the theoretical claims in favor of ADR, (2) people did

not know about the different methods available and their

authority to use them, and (3) within the Federal Government

there is a lack of incentives to use ADR.
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Based on the interviews I conducted, the following is my

assessment of some of the major impediments identified that

affect the implementation of an ADR program.

1. A general lack of knowledge of the different methods of

ADR available and the authority to use them.

This response was by far the one most often received from

the interviews. Even though many of the different ADR methods

have been around for many years, the majority of the personnel

interviewed recognized only arbitration and mediation, and

believed that this was all that ADR encompassed. I found that

there is a general lack of knowledge about the existence of

the other methods of ADR, their characteristics, benefits, and

costs that each has to offer. In addition, I found that

officials who had the authority to use any method of ADR to

resolve disputes as provided in the Administrative Dispute

Resolution Act, did not know that they had the authority.

2. Absence of reliable data to support the claims of ADR.

I found that a major obstacle alluded to by those

interested in implementing or using ADR methods was the lack

of verifiable data to support the claims made by ADR. It was

stated that before one is willing to commit funds and

resources to a new project or method, that reliable data need

to be presented in order to substantiate the benefits received

from the expenditure of those added resources. What are the
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costs and what are the benefits to be received? Yet, very

few of the organizations interviewed were keeping track of

data on their use of ADR. Speculation and anecdotal evidence

have been the main tools of evaluation to this point.

3. Absence of public funding.

One factor brought out in the literature, but not seen as

a major impediment by the personnel interviewed, was that of

the lack of public funding for ADR programs. The current

court system, paid for with our taxes, is basically provided

"free" to a certain extent for the parties to use. ADR

methods require that the parties pay for the use of that

method. The parties must pay for the arbitrator, mediator, or

neutral third party. These costs can be quite extensive when

figuring travel, lodging, per diem, and other fees. This

payment may be on top of fees paid to attorneys, if they are

used. It was indicated that was a crncern, but not a major

deterrence for using ADR.

4. Distrust for processes that are new or unfamiliar.

Many of the organizations whose personnel I interviewed,

especially bureaucratic organizations, indicated a reluctance

to change. Attempting something new or innovative may bring

about dire consequences that open one to risk. The natural

tendency is to maintain the status quo and to "follow the path

of least resistance." As one interviewee stated, "why should
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I put myself in a risky position when a minimal risk route for

resolving disputes, i.e., Board of Contract Appeals, is

available."

5. Lack of incentives to use ADR methods.

One of the most striking things I found, that helps to

explain the Federal Government's failure to use ADR, was that

there is a lack of incentive for the Federal Government to

enter into ADR for resolving contract disputes. The reason

for this is, as indicated in the interviews and the

literature, is the inclusion in all Federal Government

contracts of the "continued performance" clause. The essence

of this clause is that while a dispute is being processed or

decided, the contractor must continue to perform on the

contract or be held in breach.[Ref. 114) There is

no incentive, other than the maintenance of a cordial business

relationship with the contractor, for the Federal Government

to have the dispute resolved quickly. This clause in essence

causes there to be an "uneven" playing field between the

Federal Government and the contractors.

D. MISCONCEPTIONS ABOUT ADR

Based on the interviews and the literature reviewed, I was

able to frame four recurring misconceptions or myths that

deter ADR implementation. These are discussed below along
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with the reasoning or evidence that attempts to answer or

dispel these misconceptions and myths.

1. The only result of using alternative dispute resolution,
especially arbitration, is that the dispute will be
"split down the middle" even if we are right.

The data from research studies disprove this myth. In an

American Arbitration Association survey of cases and

counterclaims in 1990, only ten percent of the awards fell

into the 40 to 59 percent category. These data indicate that,

in the vast majority of cases, arbitrators clearly tend to

decide in favor of one party or the other. Table 3 shows the

specific details and ranges.[Ref. 115)

TABLE III AMERICAN ARBITRATION ASSOCIATION SURVEY OF AWARDS

PERCENT OF NUMBER OF NUMBER OF
CLAIMS CLAIMS CASES PERCENT COUNTER-CLAIMS PERCENT

AWARDED CASES

>100% 277 6% 31 2%

80 - 100% 1,295 28% 77 5%

60 - 79% 461 10% 53 4%

40 - 59% 476 10% 52 4%

20 - 39% 482 11% 82 6%

1 - 19% 1,134 25% 110 8%

Claim 1,000 71%
denied I_ I

SOURCE: American Arbitration Association
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2. Alternative dispute resolution is the same as
arbitration.

Arbitration is only one of many methods available under

the ADR umbrella. Some of these other methods include

mediation, negotiation, mini-trials, summary jury trials, and

fact-findings. ADR is any process used to settle a dispute

without resorting to litigation and the courts.

3. Alternative dispute resolution may work in simple cases,

but it does not work for complex disputes.

On the contrary, ADR works especially well with complex

disputes, especially those that are technical in nature or are

centered around known facts. The mini-trial was identified as

an exceptional method well-suited for complex cases. All of

the ADR methods help to focus on the dispute itself and not

the emotions of the parties.

4. Alternative dispute resolution can be as expensive or
even more expensive than litigation, and it is a waste
of time and money.

This is not true in all accounts. It is true that

arbitration, one form of ADR, may be every bit as expensive

and time-consuming as litigation. However, ADR methods

encompass much more than just arbitration. A main emphasis of

ADR is that the parties to the dispute retain control of the

process, and have a say as to the costs and time to be

incurred. In ADR, there is little or no discovery or
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depositions, and the use of expensive lawyers can be

minimized.

As far as ADR being a waste of time, money and effort,

even if a settlement is not reached, this is not true. The

time, money and efforts are well spent as facts are brought

out into the open, the issues in the dispute are focused more

clearly, and both sides have a better understanding of the

strengths and weaknesses of their cases.

E. SUMMARY OF CHAPTER

This chapter focused on my assessment of the literature

and on the interviews I conducted. From these data sources,

I concluded that certain impediments are present when

implementing ADR programs and that there exist general

misconceptions about ADR. I found that while the literature

painted one picture of the ADR environment, that the personnel

interviewed provided an entirely different view.

In my opinion, there is a clear lack of empirical data

upon which to validate the advantages and disadvantages of the

individual ADR processes. What the interviews and literature

do point to though, is that ADR methods may not save the

parties as much money as was once believed, but that the

parties are generally more satisfied with the process and

outcomes.
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V. SUMMARY, RECOMMENDATIONS, AND CONCLUSION

A. SUMMARY

The fact that the empirical evidence does not support all

of the benefits and advantages promised by alternative dispute

resolution does not mean that ADR should be abandoned. Other

benefits, such as participant satisfaction, are important to

retain.

The current dispute process of using the Board of Contract

Appeals is no longer efficient or cost effective in settling

contract disputes. It continues to cost the Federal

Government and the contractors an increasing amount of time,

money and manpower, and puts a significant strain on working

relationships. The ASBCA route is a no-win situation for both

parties. If the Federal Government is successful and wins its

appeal to the ASBCA, it is still out its legal costs and

manpower. If the contractor wins the appeal, he or she only

sees a small amount of the money, as the majority of the money

will go to pay the legal and administrative costs of filing

the appeal.

Theoretically, alternative dispute resolution offers a

method for settling contract disputes without the expenses and

delay associated with formal litigation. ADR allows managers

the opportunity to remain in control of the dispute and to
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solve it in an efficient and business-like manner. However,

ADR is not a cure-all for all of the problems associated with

litigation and the courts. ADR is not meant to be a

replacement for the courts; rather, ADR is another process

that is available to help augment and supplement the current

dispute process.

Within the literature and throuch the interviews

conducted, there were no compelling arguments against the use

of alternative dispute resolution methods brought forth. The

Federal Government and the contractor both stand to benefit

from the potential savings of time and money offered by ADR.

However, with such little empirical data available on ADR,

there is a pressing need for further evaluation. Only when

further data have been accumulated and evaluated can decisions

be made as to whether or not ADR is achieving its perceived

advantages and objectives.

B. CONCLUSIONS ON RESEARCH QUESTIONS

1. PRIMARY RESEARCH QUESTION

Are alternative dispute resolution methods a viable
technique for settling Federal Government contract
disputes?

A final evaluation of ADR is premature due to

inconclusive evidence available. The limited empirical data

that exist do not certify the perceived benefits available

from the use of alternative dispute resolution. However, in

my opinion, even though some of the claimed benefits lack
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empirical foundation, many benefits have been substantiated,

e.g., satisfaction and compliance over time. Thus, despite

the limited data and evidence to date, I do see some evidence

that makes ADR a valuable tool. Yet, these are not the only

criteria that ADR must be evaluated against. Cost to parties

and processing time may be more important than satisfaction

and compliance.

Results at this point look promising, but are not

conclusive. Therefore, more research and empirical data are

required before a final determination can be made as to

whether alternative dispute resolution is a valid method for

settling Federal Government contract disputes.

2. SUBSIDIARY RESEARCH QUESTIONS

a. What methods of alternative dispute resolution are
currently authorized for settling Federal Government
contract disputes?

As provided by the Administrative Dispute Resolution

Act, agencies are authorized to use any ADR method to resolve

any controversy relating to an administrative program. The

term "alternative dispute resolution" is defined in the

legislation as any procedure that is used in lieu of an

adjudication, to resolve issues in controversy, including

settlement negotiations, conciliation, facilitation,

mediation, fact-finding, mini-trials, and arbitration, or any

combination thereof.
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b. What are the objectives of alternative dispute
resolution and to what extent are these objectives
being met?

Some of the major objectives of ADR include settling

the dispute at the earliest time possible, before the costs of

discovery have been incurred and emotions flare out of

control. A second objective is that of reducing the costs for

both parties. Another objective is that of ensuring that the

settlement and process are fair and equitable. A final

objective, is that ADR attempts to help preserve business

relationships between the two disputants.

The extent to which these objectives are being met has

mixed results. There appears to be a consensus in the

literature and research that, generally, ADR methods do

process disputes more quickly than litigation. There are

exceptions, especially in arbitration, where it may actually

take longer than litigation. Meeting the objective of lowered

costs for the parties has not been empirically validated.

Satisfaction with the fairness, process, and outcome has been

documented in all of the ADR methods.

c. What are the impediments or barriers to successfully

implementing alternative dispute resolution?

There are certain impediments or barriers to the

successful implementation of ADR. Specifically identified

were:

1. A general lack of knowledge of the different methods of
ADR available and the authority to use them.
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2. Absence of reliable data to support the claims of ADR.

3. Absence of public funding.

4. Distrust for processes that are new or unfamiliar.

5. Lack of incentives to use ADR methods.

6. Misconceptions that deter ADR implementation were
identified as follows:

(a) The only result of using alternative dispute
resolution, especially arbitration, is that the
dispute will be "split down the middle" even if we
are right.

(b) Alternative dispute resolution is the same as
arbitration.

(c) Alternative dispute resolution may work in simple
cases, but does not work for complex disputes.

(d) Alternative dispute resolution can be as expensive
as, or even more expensive than, litigation, and is
a waste of time and money.

All of the impediments, misconceptions and barriers

must be addressed when implementing an ADR program, if it is

to be successful.

d. What are the advantages and disadvantages from
utilizing alternative dispute resolution in the
settlement of Federal Government contract disputes?

The numerous advantages identified include settling a

dispute in less time, which will have a direct impact on costs

and on the amount of disruption placed on the organization.

The parties have the ability to actively participate in the

resolution, to include the selection of a third party neutral

if used. By being actively involved, the parties are able to

control the process, establish their own rules and time

schedules, and control their own destiny. A final advantage
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is that the majority of the ADR methods are confidential, if

the parties decide it to be, which helps in maintaining good

public image and not "airing dirty laundry" in public.

Alternative dispute resolution has some disadvantages.

The first is that ADR procedures do not have to follow

precedent. In addition, because ADR is not an authorized

sworn court, the decisions rendered do no set precedent for

follow on cases. Another disadvantage is that ADR does not

guarantee a settlement or resolution to the dispute and may

end up being an added step prior to litigation.

C. RECOMMENDATIONS

The following recommendations are offered by the

researcher and are based on the researcher's assessment of thc

literature and the interviews conducted.

Recommendation #1: With the increasing use of alternative

methods for resolving disputes, there must be an honest

evaluation comparing these methods not only against

traditional litigation, but against one another. Evaluation

can serve a number of different purposes. The evaluation can

determine whether an ADR program is worth continuing and how

much funding it should receive. It might show which methods

are more cost effective or more beneficial. In addition, the

evaluation may provide insight as to how to make the program

better. Only after an in-depth thorough analysis will we be
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able to determine if ADR is meeting its stated goals and

objectives.

A concerted effort must be made in tracking information

and statistics that will be meaningful in the evaluation of

ADR techniques. Successful and unsuccessful ADR ventures

should be monitored. The Administrative Dispute Resolution

Act, section 592, authorizes the Administrative Conference of

the United States to collect data on agency ADR proceedings

and requires agencies to provide to the ACUS requested data on

their ADR proceedings.[Ref. 116] Data collected to

date have been sparse or nonexistent. The following is a

partial list of information and statistics that would prove

beneficial in evaluating ADR and should be

kept:[Ref. 117)

1. Type of client.

2. Date of the first signs of the dispute.

3. Facts of the dispute.

4. Contract language including/not including ADR.

5. ADR method chosen and why.

6. Date the process was initiated.

7. Status of the claim when ADR was initiated.

8. Date the process was accepted or rejected.

9. Demand or offers before ADR.

10. Demands at ADR.

11. Date, type, and amount of settlement.

12. Amount paid for expenses; legal, mediator, or other.
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13. Savings: damages/expenses.

14. If not settled, why?

15. Counsel involved or not involved in the process.

16. Background of neutral third party if used.

Recommendation #2: The Administrative Dispute Resolution

Act needs to have continued authorization and appropriations.

With the authorization expiring October 1, 1995, action must

be taken now to ensure reauthorization.[Ref. 118]

The provisions of the Act need to be reemphasized to all

agencies throughout the Federal Government. The Act

authorizes, by statute, the use of any and all methods of ADR.

There is no excuse for not using ADR methods wherever and

whenever appropriate.

Recommendation #3: Responsibility and authority for

implementing ADR must be placed at the lowest level possible,

i.e., the contracting officer level. Start the ADR process at

the earliest signs of a dispute or claim. Begin when

positions haven't hardened and emotions have taken over. The

contracting officer must be empowered to make decisions as to

the use of ADR, without the frustration, fear, and risk of

being second guessed or chastised by superiors, inspectors, or

Congress. This is not meant to say that there should be no

oversight, but the agency policy must be made clear that

senior agency officials will support settlements that were
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reached by properly selected ADR methods. An American Bar

Association report states:

The contracting officer should have the authority to
fulfill the mission of contracting in the most
efficient and economical way, while assuring that the
spirit and intent of the law is faithfully
implemented.... Rather than stimulating efficiency,
initiative and imagination, the current DoD
acquisition environment blankets the contracting
officer with oversight, laws and regulations. The
magnitude of new laws and regulations has thrown a
shadow on the contracting officer's authority, and the
pace of change is too swift to be effectively absorbed
and implemented.... In this atmosphere of intense
oversight and close regulation, correct procedure
becomes more important t' an substantive success in
acquisition. Contracting officers can be so confined
by compliance with regulations ... that they are
afraid to express ideas and afraid to act beyond their
familiar routines.... Constant change in laws and
regulations serve to neutralize the value of past
training in contracting procedure.[Ref. 119]

Recommendation #4: Education and training in the use of

ADR methods must be continued both in the public and private

sectors. The existence of the different types of ADR methods

must be made known. The literature on these different methods

of ADR has been increasing in recent years as more and more

people climb aboard the ADR movement. However, the specific

benefits, advantages, disadvantages, and costs associated with

each method of ADR still must be identified and published.

D. RECOMMENDATIONS FOR FURTHER RESEARCH

The following are two recommendations for further research

in ADR.
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1. The development of a taxonomy of dispute resolution
methods for the assignment of disputes. Identifying
what the "best" type of ADR method is "best" for a
specific type of dispute. This would involve the
identification of the characteristics of each ADR
.xethod, the identification of key characteristics of
disputes, and then matching the appropriate ADR method
to the appropriate dispute.

2. Development of a cost/benefit analysis model for the
various ADR methods. This would allow a comparison of
costs and benefits across the ADR spectrum and would aid
in the selection of an ADR method to be used.

E. CONCLUSION

Alternative dispute resolution techniques offer

contracting officers the opportunity to resolve disputes

without having to resort to expensive and lengthy litigation.

Disputes inevitably arise because elements such as contracts,

specifications, and personnel are not perfect. When a dispute

does occur, internal negotiations should be attc•.pted first.

If this process does not induce an acceptable settlement, then

arbitration, mediation, or other forms of ADR should be tried

before commencing with litigation.

Alternative dispute resolution is an approach to dispute

resolution that may be less expensive and time-consuming, and

is more likely to create "win-win" resolutions and

settlements. However, a final determination as to whether ADR

is a viable method for settling contract disputes in the

Federal Government cannot be made until more empirical data

have been established.
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